CONCLUSIONS   OF   LAW

In  the  case  of  Secretary v.   Cathedral Bluffs Shale Oil
Company ,   6  FMSHRC  1871   (1984) ,   appeal  docketed,
No.   84-1492   (D.C.   Cir.   1984) ,   the  Commission held that citing
the production operator  for  a violation arising from the
work activities of  an  independent  contractor was  improper
in the  absence  of  exposure  to the  hazard by the employees
of  the production  operator,   or  control over  the  condition  that
needs abatement by the production operator,     That decision
is controlling  here:     Respondent's  employees were not  even
minimally  exposed  to  the hazard ,   and there  is no evidence
that it had  any control over  the  condition which needed
abatement:     obtaining  and requiring  the contractor's
employees  to wear  hard-toed   shoes.

The  Secretary  argues  that  administrative convenience
justified citing  the production-operator;     The  inspector
did not know whether  the contractor  had an MSHA I.D.  number.
He also argues  that  in these  circumstances,   the Secretary
had discretion  to  cite the " operator,   the contractor,   or both.
These arguments  have been rejected by the Commission.
I conclude  that  the  citation was  improperly  issued to Respondent

ORDER

Based upon the above findings of fact and conclusions
of law, citation no. 2482404 issued July 18, 1984 is VACATED,
and the penalty proceeding based on the citation is DISMISSED.

I   James A.   Brpderick
(/     Administrative Law Judge
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